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DECISION--------

CABOTAJE-TANG, P.J.:

Accused Teresito P. Marinas stands charged of the crime
of nepotism, defined under Section 59, Chapter 8, Subtitle A,
Title I, Book V of Executive Order (E.O.) No. 292, otherwise
known as the Administrative Code of 1987, and penalized under
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Section 67, Chapter 10, Subtitle A,Title I, Book V thereof, in an
Information which reads:

That on or about July 2, 2007, in the Municipality of
Barili, Province of Cebu, and within the jurisdiction of this
Honorable Court, accused TERESITO P. MARINAS,a public
officer being the Municipal Mayor of Barili, Cebu and
appointing authority of the Municipal Government of Barili,
while in the performance of his official functions, committing
the offense in relation to his office, did then and there willfully,
unlawfully and criminally appoint or designate his own
brother, ANICETOP. MARINAS,a person related to him within
the second degree of consanguinity, as Human Resource
Management Officer of the Municipal Government of Barili, an
appointment or designation made in favor of a relative of the
appointing authority related within the third degree of
consanguinity under the prohibition against nepotism in
Section 59, Chapter 8, Subtitle A, Title 1, Book V of Executive
Order No. 292.

CONTRARYTO LAW.2

Upon the filing of the said Information, the Court issued a
Minute Resolution dated March 22, 2016, which directed the
prosecution to inform the Court within seven (7) days from
receipt thereof, if there is a pending motion for reconsideration
filed the by accused before the Officeof the Ombudsman (OMB).
In the same resolution, the Court likewise directed the issuance
of a Hold Departure Order (HDO)against the accused."

On April 11, 2016, the prosecution submitted its
Compliance of even date, where it manifested that there is no
pending motion for reconsideration filed by the herein accused
before the 0MB.4

Thus, on the same date, the Court, after examining the
records of this case, issued its Minute Resolution finding the
existence of probable cause and set the arraignment of the
accused on May 31,2016 at 1:30 o'clock in the afternoon."

/'7

t-b2 pp. 1-2, Vol. I, Record
3p.57,id
4 p. 62, id
5 p. 65, id
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On May 31, 2016, the accused, together with his counsel,
appeared before the Court for his scheduled arraignment. After
the Information was read to him in English, a language he
speaks and understands, he pleaded "not guilty" to the
charged. 6

Subsequently, or on July 26, 2016, after the parties
concluded. the marking of their respective exhibits, the Court
issued an Order giving them a period of twenty (20) days from
said date within which to submit their Joint Stipulations of Fact.
Accordingly, the pre-trial of the case was deemed terminated
without prejudice to the issuance of a Pre-Trial Order consistent
with the said joint stipulations of fact that would be submitted
by the parties."

Meanwhile, on August 18, 2016, the prosecution filed its
Motion for Suspension Pendente Lite of Accused Teresito Paras
Marinas dated August 17, 2016.8 The Court, thus, gave the
accused a period of ten (10)days from receipt of its order within
which to file his comment/ opposition to the said motion.9

On August 30, 2016, the prosecution and the accused
submitted their Joint Stipulation of Facts, Issues and List of
Exhibits dated August 16, 2016,10where they entered into the
followingstipulations of facts:

1. Mayor Teresito P. Marinas is a public officer, being
then the Municipal Mayor of Barili, Cebu from July 1, 2007 to
June 30, 2010, at the time material to this case;

2. Aniceto P. Marinas was appointed as Administrative
Assistant 11by the former mayor of Barili, Robert Arquilosa;
and

3. There is no position or office for Human Resource
Management Officer or Personnel Officer in the Plantilla of
Personnel in the Municipality of Barili ever since until the
present. 11//A

6 Order dated May 31, 2016; p. 71, id
7 P: 84, id
8 p. 90, id
9 p. 94, id
10 p. 97, id
11 p. 1,Joint Stipulation of Facts, Issued and List of Exhibits; id
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The said Joint Stipulation of Facts} Issues and List of
Exhibits dated August 16,2016, was admitted by the Court in
its Minute Resolution dated August 31,2016.12 Accordingly, the
Court issued its Pre-Trial Order dated August 16, 2016,13 with
the following common issue for resolution:

Whether or not accused Teresito P. Marinas in
designating his brother Aniceto P. Marinas committed the
offense of Nepotism defined under Section 59, Chapter 8,
Subtitle A, Title I, Book V of Executive Order No. 292,
otherwise known as the Administrative Code of 1987, and
penalized under Section 67, Chapter 10, Subtitle A, Title I,
Book V, thereof.14

Thereafter, the Court issued its Order dated September 5,
2018, the pertinent portions of which are hereunder reproduced
for easy reference:

In today's proceedings, the prosecution informed the
Court that one of its intended witnesses, a representative from
the Philippine Statistics Authority (PSA), cannot attend.
However, she offered the following matters for stipulation to
the defense counsel, to wit: that if presented, the said
representative of the PSA will be able to identify the
Certificates of Live Birth of Aniceto P. Marinas as well as
accused Teresito P. Marinas. The defense counsel so
stipulated, and likewise manifested that the two (2) are also
brothers. For this reason, the prosecution dispensed with the
presentation of this representative from the PSA. xxx15

On September 15, 2016, conformably with the Court's
Order dated August 25, 2016, the accused submitted his
Comment/ Opposition to the Motion for Suspension Pendente Lite
of Accused dated September 14,2016.16

Thereafter, the Court issued its Resolution promulgated on
November 10, 2016, which denied the prosecution's Motionfor
Suspension Pendente Lite of Accused Teresito Paras Marinas
dated August 17,2016, forlackOfmeri//

12p.103,id
13 p. 140, id
14 p. 4, Pre-Tnal Order; p. 143, id
15 p. 136, id
16 p. 116, id
17 p. 177, id
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On December 7, 2016, the prosecution submitted its
Motion for Leave to Admit Motion for Reconsideration, 18with the
attached Motion for Reconsideration)? of the Court's Resolution
promulgated on November 10, 2016. The Court then gave the
accused a period of ten (10) days from notice within which to
submit his comment/ opposition to the said motion for leave of
court. 20

On February 7, 2017, the Court received a copy of the
accused's Comment/ Opposition to the Motion for Leave to Admit
Motion for Reconsideration and the Motion Itself dated January
12, 2017.21

Thereafter, or on March 6, 2017, the Court promulgated
its Resolution of even date which admitted the motion for
reconsideration filed by the prosecution. However, the Court
denied the said motion for reconsideration for lack of merit.v?

On June 21, 2017, the accused, through his counsel, filed
a Manifestation dated June 16, 2017, wherein he manifested
that this case should have been dismissed already because of
the purported violation by the OMB of his right to a speedy
disposition of his case.s-

In its Minute Resolution dated June 21, 2017, the Court
took note of the said manifestation filed by the accused.s+

During the hearing on the case on the same day, the
prosecution manifested that its last intended witness, private
complainant KimCarmela Veloso, is no longer in the Philippines
and is already working in California, United States of America;
hence, they are dispensing with her testimony. The prosecution
then requested, and was granted, a period often (10) days from
said date within which to submit its formal offer of exhibits. The
accused was likewise given the same period of time within which
to submit his comment/ s thereto~

18 p. 190, id
19 p. 193, id
20 Minute Resolution dated December 19, 2016; P: 197, id
21 p. 207f id
22 p. 237, id
23 p. 266, id
24 p. 275, id
25 Order dated June 21, 2017; p. 274, id

M
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Eight (8)days later, or on June 29,2017, the prosecution
submitted its Urgent Motion for Reconsideration (Re: Order dated
21 June 2017) dated June 28, 2017, praying for, among other
matters, that it be allowed to present one (1)more witness and
that the submission of its formal offer of exhibits be done after
the presentation of the said last witness.w

On August 10, 2017, the Court received a copy of the
accused's Opposition to the Motion for Reconsideration dated
June 16,2017.27

Thereafter, the Court promulgated its Resolution dated
September 14, 2017, granting the prosecution's motion for
reconsideration and setting the final reception of the
prosecution's evidence on October 9,2017.28

During the hearing on October 9, 2017, the prosecution
presented Atty. Eduardo B. Kangleon. Before the said witness
testified, the parties stipulated on the following:

1. That Atty. Eduardo B. Kangleon is a Graft
Investigation and Prosecution Officer III and concurrently, he
is the Acting Director at the Office of the Ombudsman
Tacloban Regional Satellite Office;

2. That Atty. Kangleon held the position of Graft
Investigation and Prosecution 11 from April 8, 2008 to March
2,2014 at the Officeof the Ombudsman-Visayas; and

3. That among his duties as Graft Investigation and
Prosecution Officer 11, Atty. Kangleon was tasked to conduct
preliminary investigations, prosecute cases before the regular
courts and administer oaths to affidavits duly filed before the
Officeof the Ombudsman-Visayas.P?

After the testimony of the said witness, the Court gave the
prosecution a non-extendible period of five (5) days from
October 9, 2017, within which to submit its formal offer of
exhibits. The defense counsel was likewise given the same
period from receipt of a copy of the prosecution's formal offerof
exhibits to submit his comment/opposition there~

26 p. 279, id
27 p. 292, id
28 p. 299, Id
29 Order dated October 9, 2017; pp. 306-307, id
30 p. 2, id; p. 307, id

~
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On October 11, 2017, conformably with the aforesaid
directive of the Court, the prosecution submitted its Formal
Offer of Evidence dated September 28, 2017,31consisting of the
followingdocumentary exhibits:

.Exhibit Description
A Authenticated copy of the Birth Certificate of

Aniceto Vicente Paras Marinas

B Authenticated copy of the Birth Certificate of
Teresito Paras Marinas

c

C-l

Appointment/Oath of Office dated March 16,
2005 of Aniceto Paras Marinas

Dorsal Portion of the said appointment/ oath
of office

D Memorandum Order dated July 2, 2007,
signed by Municipal Mayor Teresito P.
Marinas with subject "Special Assignment"

E Travel Order No. SN-2010-0624 dated June 1,
2010, prepared by Liezel Gutang and signed
by Aniceto P. Marinas

F

F-l

F-2

Counter-Affidavit dated March 17, 2011 of
Teresito P. Marinas

Signature of accused Teresito P. Marinas

Signature ofAtty. Eduardo B. Kangleon (Graft
Investigation and Prosecution Officer 11,
Officeof the Ombudsman-Visayas)

G Certification dated July 22, 2016 issued by
Maria Alma D. Tigley stating that there is no
available Oath of Office of Teresito Paras
Marinas

»->
~i

3\ p. 313, id
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H Service Record of Mayor Teresito P. Marinas

I Certification dated June 16, 2016 issued by
Maria Alma D. Tigley

J Certification dated June 26, 2016 issued by
Catherine A. Candilada

K Subpoena dated June 3, 2016, issued by
Jacinto Dela Cruz, Jr., Acting Director,
Prosecution Bureau VIII,Office of the Special
Prosecutor

L

L-I

Letter dated July 12, 2016 signed by Rosalia
T. Manigos

Signature of Rosalia T. Manigos

M

M-I

M-2

Certification dated November 9, 2012
prepared by P03 Heinie Canete Aspera of
Barili Police Station

Signature of Gamaliel S. Riconalla

Signature of P03 Heinie Canete Aspera

N to N-5 Printed photos of the ransacking incident of
the municipal accounting stockroom

o Subpoena dated June 3, 2016 issued by the
Office of the Special Prosecutor addressed to
Ms. LiezelGutang

p Compliance submitted by LiezelGutang to the
Officeof the Special Prosecutor

Q

Q-I

Excerpt from the logbook of Maria Liezel
Gutang, Staff, Office of the Mayor, Barili,
Cebu

Entry dated June 1,2010 "AllS.B. (T.O.June
24-26 2010) Boracay" No. 2010-062432

/?
ID

32 pp. 1-15, Prosecution's FormalOffirofEvidence; pp. 313-326, id
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In its Minute Resolution dated November 10, 2017, the
Court resolved to admit the prosecution's Exhibits A, B, C, D,
E, F, H, I, K, L, M, N, 0, P and Q, together with their sub-
markings, after the lapse of the period given to the defense to
file its comment and/or objection thereon.P

Thereafter, or on November 28, 201 7, the Court received a
copy of the accused's Comments to the Formal Offer of Evidence
dated November 10,2017.34 However, due to the issuance of its
earlier Resolution dated November 10, 2017, the Court merely
noted the said comment of the accused to the prosecution's
formal offer of evidence.35

On December 15, 2017, the Court received a copy of the
accused's Motion for Reconsideration dated December 14, 201 7,
wherein the latter prayed for the setting aside of its Resolution
dated November 10, 2017, and that his comments on the
prosecution's formal offer of evidence be considered by the
Court.w

In its Minute Resolution dated December 20, 2017, the
Court gave the prosecution a period of five (5) days from notice
thereof within which to file its comment/ opposition to the
accused's motion for reconsideration. 37

On January 12, 2018, the Court received a copy of the
prosecution's Comment on the Motion for Reconsideration. 38

Thereafter, the Court issued its Minute Resolution dated
January 15, 2018, granting the accused's motion for
reconsideration. Accordingly, the Court modified its Resolution
dated November 10, 2017. At any rate, the Court still admitted
the prosecution's Exhibits A, B, C, D, E, F, H, I, K, L, M, N, 0,
P and Q, together with their sub-markings, considering that the
objections of the said accused, through counsel, refer more to
the probative value than to the said exhibits' admissibility.v?

?'7
It;33 p. 347, id

34 p. 350, id
35 Minute Resolution dated December 6, 2017; p. 359, id
36 p. 363, id
37 p. 373, id
38 p. 376, id
39 p. 383, Id



10
DECISION
People vs. Marinas
SB-16-CRM-O 123
x--------- -------- ---------- ------- ----- ----- ---- x

On February 21, 2018, the counsel for the accused
presented Aniceto P. Marinas 'who testified and completed his
testimony. The counsel for the accused then requested, and was
granted, a period of fifteen (15)days from said date within which
to submit his formal offer of evidence. The prosecution was
likewise given the same period within which to submit its
comment/ objection thereon reckoned from its receipt of the
accused's formal offer evidence.w

Thereafter, or on March 5, 2018, the accused, through
counsel, filed a Motion for Reconsideration dated March 3,2018,
praying, among other matters, that he be allowed to have one
(1) last hearing to present the Municipal Treasurer of Barili,
Cebu to testify on the municipal payrolls.v'

On March 16, 2018, the prosecution submitted its
Comment on the Motion for Reconsideration of even date where
it informed the Court, among other matters, that it is not
interposing any objection to the accused's motion for
reconsideration.w Since there was no objection on the part of
the prosecution, the Court issued its Minute Resolution dated
April 5, 2018, granting the accused's motion for
reconsideration. The Court then set a hearing in this case on
May 10, 2018, at 8:30 o'clock in the morning, for the further
reception of the accused's evidence.s-

During the scheduled hearing on May 10, 2018, the
accused's intended witness failed to appear; hence, the hearing
was cancelled and reset to July 2, 2018 at 8:30 o'clock in the
morning.44

Thereafter, or on July 2, 2018, the counsel for the defense
manifested to the Court that his intended witness in the person
of one Gamaliel Reconalla is not actually the custodian of the
records he intended to present for identification by said witness.
Thus, the said counsel for the accused requested that another
witness be presented in the person of Rosalia Manigos who is
the actual custodian of the said documents. The Court granted
the request and set the continuation of the hearing on August
20 and 23,2018, both at 8:30 o'clock in the morning.w

'"p.414,id ~
-Ilp.417,id
42 p. 425, id
43 P: 429, id
4-1 Order dated May 10, 2018; p. 444, id
4; Order dated July 2, 2018; P: 475, id

)i
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During the hearing on August 20, 2018, the defense
counsel called to the witness stand Hannah Marie A. Undang
instead of Rosalia Manigos, who earlier sent a letter dated
August 16, 2018, to the Court's Executive Clerk of Court III
expressing her regret for not being able to attend the hearing
due to her health concerns.w Considering, however, that the
judicial affidavit of Undang has not been officiallyfiled in Court,
the hearing was cancelled and reset to September 26,2018.47

On September 26,2018, the defense counsel called to the
witness stand Undang. The same defense counsel offered the
following matters for stipulation of the prosecution:

1. The position of Undang as Administrative Aide VI of
the Accounting Office of the Municipality of Barili, Cebu City
since April 1, 2009 up to the present;

2. Undang received a subpoena duces tecum ad
testificantdum issued by the Honorable Court;

3. Undang brought with her copies of the municipal
payroll of the Local Government Unit, Barili, Cebu City, for
the period 2005 to 2015 which are kept in the Accounting
Office marked as Exhibit 7 series for the defense.v'

The prosecution admitted the said matters with the
following qualifications:

1. That the payrolls attached to the Judicial Affidavit
cover only the period until July 2005;

2. That for the 2006 payrolls, the same do not cover the
month of September 2006;

3. That for the 2007 payrolls, the month of December is
not induded;

4. That for the 2008 payrolls, the month of September
only covers until September 15,2008 and the name of Aniceto
Marinas is not induded therein; and

/'I

46 P: 491, id
47 Order dated August 20, 2018; p. 482, id
48 p. 1, Order dated September 26, 2018; p. 8, Vol. 11,Record
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5. That Undang is not one of the signatories in the
payrolls attached to her Judicial Affidavitbut merely certified
the copies of the payroll submitted.t?

The aforesaid stipulations were admitted by the counsel
for the accused.w

After the said stipulations, Undang identified her Judicial
Affidavit which constituted her direct testimony. Thereafter, the
counsel for the defense requested, and was granted, a period of
fifteen (15) days from September 26, 2018 within which to
submit his formal offer of evidence (FOE).The prosecution was
likewise given the same period from receipt of the said FOE by
the accused within which to submit its comments/objections to
the said formal offer of evidence.v'

After an extension of seven (7) days= was granted by the
Court.e-' or on October 17, 2018, the accused submitted his
Formal Offer of Evidence dated October 10, 2018,54 consisting
of the following documents:

Exhibit Description
1 Special Assignment dated July 2, 2007

2 Appointment dated March 16, 2005 signed
by Robert V. Alquizola

3 Position Description Form (CSCForm No.l)

3-A Dorsal portion thereof

3-B Handwritten note: "Certified Photocopy
from Original"

4 Plantilla of Personnel for fiscal year 2016

4-A Handwritten note: "Certified Photocopy
from Original"

49 pp. 1-2, id; p. 8-9, id
50 p. 2, id; p. 9, id
51 id; id
52 p. 11, Vol. II, Record
53 Minute Resolution dated October 5, 2018; p. 14, id
54 p. 17, id
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5 Certification dated June 16, 2016 issued by
Maria Alma D. Tigley,HRMO-Designated

6 Certification dated June 27, 2016 issued by
Catherine Candilada, Secretary of the
Sangguniang Bayan55

7 to 7- Municipal payrolls for the year 2005 to
YYYYYYYYV 2008 for LGU-Barili56

On November 8, 2018, the prosecution submitted its
Comments and Objections to Accused's Formal Offer of Evidence
of even date. 57 With the submission of the said
comments/ objections, the Court issued its Minute Resolution
dated November 12, 2018, admitting the accused's Exhibits 1,
2, 3, 3-A, 3-B, 4, 4-A, 5 and 7 to 7-YYYYYYYYV.58

THE FACTS

VERSION OF THE PROSECUTION

During the initial presentation of the prosecution's
evidence, the parties stipulated that the accused and Aniceto P.
Marinas are brothers. With the said stipulation, the testimony
of the representative from the Philippine Statistics Authority,
who was supposed to identify the birth certificates of the said
persons, was dispensed with.s"

The prosecution presented the followingwitnesses to prove
the material averments in the subject Information.

1. Maria Alma D. Tigley - 42 years old, married,
Administrative Assistant IlI/ Human Resource Management
Officer (HRMO) designate at LGU Barili, cebn
55 Common exhibit, Exhibit "J" of the prosecution.
56 pp. 1-3, Accused's FormalOffirofEvidence; pp. 17-19, Vo\. II, Record
57 P: 34, id
58 p. 39, id
59 p. 4, TSN, September 5, 2016
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Tigleytestified that she is the Administrative Assistant Ill,
and at the same time, HRMOdesignate of the Municipality of
Barili, Cebu since 2014. As such, the following are her official
functions: (1) keeps the records of the employees of their
municipality; (2) issues certifications whenever the employees
asked for it; (3)issues documents which their employee will ask
from their office; (4) keeps the 201 Files of the employees, and
(5) issues documents required by the national agencies or
government offices.60

Tigleyremembered receiving a Subpoena dated August 18,
2016, from the OMBrequiring her attendance before the Court
to identify the following documents: (1) Appointment dated
March 16, 2005, of Anecito Paras Marinas, and (2) the
Certification dated June 16, 2016, stating that: "The
Municipality of Barili, Cebu has never created a plantilla itemfor
Human Resource Management Officer ever since until this date
and has never reflected in its Plantilla of Personnel' (Exhibit
"1"61).62 The said witness likewise identified the Service Record
dated July 22,2016 of the accused, and which was marked as
the prosecution's Exhibit "H." The counsel for the accused
likewise marked the same document as their Exhibit 8.63

Tigley manifested that she was not able to bring to the
Court the Oath of Office of the accused as mayor ofBarili, Cebu.
Instead, she identified a notarized certification stating that the
accused's Oath of Office is not available (Exhibit "G"). She
likewise identified the certified photocopy of the appointment
paper of Anecito Paras Marinas, and her signature appearing
thereon, which is marked as the prosecution's Exhibit "C" and
Exhibit "C-2," respectively.s+

During her cross-examination, Tigley clarified that
although she was holding two (2)positions, i.e., Administrative
Assistant III and HRMO, her plantilla position is that of the
Administrative Assistant III since there is no plantilla for an
HRMOin their municipality.v> To prove that there is indeed no
plantilla position for an HRMO in their municipality, Tigley
presented a document denominated as Plantilla of Personnel for
the Fiscal Year 2007. According to her, based on the said

/7
}O

60 p. 9, id
61 Common exhibit, Exhibit 5 for the defense.
62 p. 10, TSN, September 5, 2016
63 pp. 11-12, id
64 pp. 12-13, id
65 pp. 16-17, id
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document, there is no officeor position for an HRMOfor 2007.
Tigley likewise stated that she has with her the plantilla of
personnel of their municipality from 2007, 2008, 2009, 2010,
2011, 2012, 2013, 2015 and 2016 and based on the said
documents, there is really no plantilla position for an HRMOin
their municipality during those years.66

Tigley testified that she had not seen any other
appointment paper in favor ofAniceto P. Marinas aside from the
document which is marked as Exhibit "C." According to her,
Aniceto P. Marinas is still connected with the Municipality of
Barili, Cebu as an Administrative Assistant 11,the same position
as appearing on Exhibit "C." Based on the said document,
Aniceto P. Marinas was appointed to the said position by Hon.
Robert V. Alquizola on March 16, 2005.67

Tigley clarified that the followingdocuments are found in
the 201 File of an employee: (1) appointment paper, (2)
Personnel Data Sheet [PDS], (3) Position Description Form
[PDF], (4) eligibility, (5) NSO birth certificate or marriage
certificate, (6) police clearance, (7) health certificate, and (8)
memoranda issued and received by the employees. The same
documents are found in the 201 File of Aniceto P. Marinas.
Tigley then identified the PDF of Aniceto Paras Marinas, which
was then marked as the accused's Exhibit 3.68

During her re-direct examination, Tigley manifested that
the Memorandum Order signed by the accused giving a special
assignment to Aniceto P. Marinas, which is marked as the
prosecution's Exhibit "D," is not among the documents found
in her office. According to her, there is nothing in the said
document which shows that it is a certified photocopy which
came from their office.69

According to Tigley, prior to her designation as HRMO,it
was one Salome Merelos who occupied the said position. She
clarified that although there was no plantilla position for an
HRMOin the municipality, her designation as an HRMOwas
made through a memorandum order issued by the mayor. She
likewise admitted that it is the mayor who has the discretion to->
66 pp. 20-27, id
67 pp. 27-28, id
68 pp. 29-32, id
69 pp. 33-35, id
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issue designations for the, different positions and functions in
their municipality. 70

On re-cross examination, Tigley testified that she receives
a monthly salary of PhP14,035.00 as an Administrative
Assistant Ill. However, she does not receive even a single
centavo as an HRMOdesignate. 71

2. Rosalia T. Manigos - 55 years old, married, Municipal
Accountant, Municipality of Barili, Cebu.

Manigos testified that prior to her appointment as the
municipal accountant of the Municipality of Barili, Cebu on
September 1, 1996, she was a branch accountant of one of the
private companies in Cebu City. Her functions and duties as the
municipal accountant are the following: (1) preparation of the
financial reports of their municipality, (2) processing of
payments for the suppliers, (3) processing of payments for the
salaries of the employees and officials of their municipality, and
(4) processing the release of cash advance for employees or
officials who will attend seminars. The documents required for
the release of cash advance for those who are attending
seminars are the following: (1) invitation/communication letter
from the training provider, (2)itinerary of travel, (3) travel order
and (4)disbursement voucher.I-

Manigos appeared in Court pursuant to .the subpoena
duces tecum issued by the OMB, which is marked as the
prosecution's Exhibit "K." The said subpoena required her to
submit the memorandum, travel order, the appointment and
the Position Classification Form of Anecito Marinas. Upon
receipt of the said subpoena, Manigos looked for the said
documents by asking Maria LiezlGutang, the person in-charge
of the preparation of the said documents in the Office of the
Mayor. However, Manigos was only able to submit the
appointment paper and the Position Classification Form of
Aniceto Marinas. She was not able to submit the memorandum
and the travel order of Aniceto Marinas because she was not
able to see the said documents. Also, the bodega of the
accounting office where the accounting documents were kept
was ransacked.7~

70 pp. 35-36, id
71 pp. 37-38, Id
72 p. 6, TSN, November 16, 2016
73 pp. 7-8, id

)1
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Manigos asked Gutang if she had copies of the travel order
and the memorandum. The latter told her that she was also
looking for the same documents because she also received a
subpoena from the OMB requesting submission of the said
documents. Three (3) days after they talked, Manigos made a
follow-up with Gutang but the latter told her that she did not
find the said documents. Manigos then tried to look for the said
documents from their remaining accounting records but failed
to find them. She then wrote her letter-reply to the OMB,which
is marked as the prosecution's Exhibit "L." Manigos then
confirmed the truthfulness of the contents of the said letter and
her signature appearing thereon.?"

Manigos then explained that it was Zosima Ceballos,
barangay treasurer of Barangay Pancil, who discovered that
their bodega was ransacked. She further narrated that it was
the treasurer of Barangay Japitan who informed her that their
bodega was ransacked. Upon learning the same, Manigos
requested Hanna Marie Undang to report to the police station
the said incident. Police Officers Cababat and Cuadero then
inspected the bodega in the presence of Manigos. Manigos saw
that the documents were no longer in the boxes and containers
and were scattered on the floor. The police officers asked
questions and took pictures of the bodega. Manigos then
identified the pictures of the bodega which were attached to her
letter-reply (Exhibits "N" to "14-5").She likewise identified the
police report which she attached to her letter-reply (Exhibit
"M").75

On cross-examination, Manigos clarified that the pictures
she identified were certified copies prepared by one Gamaliel
Riconalla. She confirmed that she was able to secure a copy of
the police blotter in November 2012. Manigos also reiterated
that she was not able to present the Memorandum dated July 2,
2007 and the Travel Order Serial No. 2010-0624 dated June 1,
2010 because she had not seen the said documents. 76

On her re-direct examination, Manigos explained that it
was the police officers who conducted the inspection of their
bodega who took the pictures thereof. Thereafter, the pictures
were printed in the Accounting Officeby Hanna Marie Undang,

~

~

74 pp. 9-11, id
75 pp. 11-15, id
76 pp. 17-19, id
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one of their accounting staff. These are the pictures which
Manigos identified in Court. 77

Finally, Manigos reiterated that she tried to look for the
memorandum and the travel order from Gutang. After the latter
told her that she has not seen the said documents, Manigos
tried to look for them in their files but she failed to locate them.tf

3. Maria Liezl C. Gutang - 45 years old, married,
Administrative Aide Ill, Municipality of Barili, Cebu.

Gutang testified that prior to her appointment as an
Administrative Aide IIIon August 5,2016 in the Municipality of
Barili, Cebu, she was a job order worker at the Mayor's Office
from July 2007 up to June 2010. From July 2010 up to August
2016, she was a casual employee. As a former job order worker
at the Officeof the Mayor, Gutang prepared the travel orders of
all employees. She was also the person in-charge in the booking
of all government vehicles and the preparation of emergency
assistance and the vouchers."?

According to Gutang, she testified in Court pursuant to
the subpoena issued by the OMBrequiring her to submit the
Memorandum dated July 2, 2007, issued by the accused
addressed to Anecito P. Marinas, Travel Order with Serial No.
2010-0624 dated June 1,2010, Appointment Paper dated March
16,2005 ofAnecito P. Marinas and the Position Description Form
of Anecito P. Marinas as Administrative Assistant. This
subpoena is marked as the prosecution's Exhibit "0. "80

Of the said documents, Gutang was only able to submit
two (2) and failed to bring the travel order and the
memorandum. Gutang narrated that upon receiving the
subpoena, she searched for the travel order in their files and
she also asked their accounting office for a copy thereof but
"they could have anyone (sic)."According to her, she was not
able to submit copies of the travel order and the memorandum
because they were issued a long time ago. After she failed to
locate them, Gutang wrote the OMB to answer the subpoena.
She then identified the said letter which is entitled/?
77 pp. 19-20, id
78 pp. 20-21, id
79 pp. 24-25, id
80 pp. 25-26, id
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"Compliance," which is marked as the prosecution's Exhibit
"P."81

Gutang then identified Travel Order with Serial No. 2010-
0624, which is marked as the prosecution's Exhibit "E," and
her signature appearing therein. She likewise identified the
signature of Aniceto P. Marinas appearing in the said document.
She knew that it was the signature of Aniceto P. Marinas
because she was the one who prepared the said travel order and
the latter signed it in her presence. Aniceto P. Marinas was then
an Administrative Assitant/HRMO when she signed the said
travel order. 82

When asked why she remembers the travel order now after
she initially testified that she was not able to find a copy of the
original thereof, Gutang explained that all the travel orders they
issue have a logbook. Gutang then presented the logbook for
the period January 2009 up to December 2010, and pointed to
the portion stating "June 1, 2010 with All SB (T.O. June 24-26,
2010) Boracay with No. 2010-0624." The parties then stipulated
that the photocopy of the portion of the logbook containing the
said entry is a faithful reproduction of the original. The certified
true copy of the logbook entry was then marked as the
prosecution's Exhibit "Q. "83

On cross-examination, Gutang admitted that she does not
have the original copies of the Travel Order with Serial No. 2010-
0624 dated June 1, 2010, and the Memorandum dated July 2,
2007, issued by the accused to Aniceto P. Marinas. According
to her, the reason why she does not have the original copies of
the said documents is because they were issued a long time ago,
"in 2010. "84

When asked what is the plantilla position of Aniceto P.
Marinas in 2010, Gutang replied: "1 think it's in the HR, Sir."
When queried if she knows exactly the plantilla of Aniceto P.
Marinas, she answered: "About theplaniilla, 1don't know, Sir."85

4. Hannah Mane A. Undang - 36 years old, married,
Administrative Aide IV, Municipality of Barili, Cebu..>
81 pp. 26-28, id
82 pp. 28-29, id
83 pp. 29-31, id
84 pp. 32-33, id
85 pp. 33-34, id
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Undang testified that she started working for the
Municipality of Barili, Cebu in February 2004 as a job order
employee. From February 2005 until March 2009, she worked
as a casual employee. Then, in April 2009, she became a
permanent employee in the Municipality of Barili holding the
position of Administrative Aide IV. Her duties and
responsibilities as such are the following: (1) posting of
municipal accounts, which includes the general funds, special
education fund and trust fund, (2) payroll maker, and (3)
preparing and remitting the permit contributions of the
municipal employees.86

Undang remembers that she was in the accounting office
on November 9,2012. Upon reporting for work on the said date,
she discovered that the municipal accounting office stockroom
was ransacked. They learned that the stockroom was ransacked
after the barangay treasurer reported it to them. Rosalia
Manigos, the municipal accountant, then told her to report the
incident to the Barili Police Station. Undang then proceeded to
the Barili Police Station and reported the incident to Police
Officer Cababat. After the latter told her that he wants to see
the stockroom, Undang accompanied Police Officers Cababat
and Cuadero to the said place. Undang, the police officers and
another job order worker went to the stockroom.t'?

At the stockroom, the police officers inspected the
premises and took pictures thereof. Undang then identified the
pictures marked as Exhibits "N" to "N-6." According to
Undang, the said pictures were taken by Police OfficerCababat
using a "Digicam."The said camera is owned by the Barili Police
Station. It was the police officers who brought the said camera
when they went to the stockroom. After Police Officer Cababat
took the photographs, he sent the Accounting Officea soft copy
of the file. After Police Officer Cababat handed to Undang the
memory card of the camera, she transferred the photo files to
her desktop computer by placing it to the memory card reader.
After Undang transferred the soft copy, he copied it to a word
document. She then printed the photographs and gave the copy
to the officer to support their investigation. The picture marked
as Exhibit "N"was printed by Undang herself. Undang then
identified the signature of Gamaliel S. Riconalla appearing in

~

86 pp. 5-6, TSN,January 23,2017
87 pp. 6-8, id
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the said document. She is familiar with the said signature
because Riconalla is their municipal treasurer.w

After the police officers conducted their inspection, they
returned to the police station and prepared their police blotter.
Undang identified the said police blotter which is marked as the
prosecution's Exhibit "M."89

On cross-examination, Undang admitted that she was not
the one who took the pictures and that she was merely asked to
enter the same in the computer and print it. She likewise
admitted that the pictures are mere photocopies and are not the
original copies she gave to the police officers right after the
incident on November 9,2012.90

Undang clarified that it was the stockroom of the
accounting office which was ransacked and not the stockroom
of the Municipal Government of Barili. She confirmed that she
was the one who reported the incident to the police station. She
is not aware if a case was filed in connection with the incident.v!

Undang confirmed that she was not the one who asked for
a copy of the certification of the blotter from the PNP Station of
the Municipality of Barili. However, she stated that it was her
which reported the facts relating to the ransacking of the
stockroom of the accounting officeto the PNP Station. 92

According to Undang, all the records of the accounting
office, i.e., vouchers and accounts, are stored in the stockroom.
She reiterated that it was the barangay treasurer who first
reported to the municipal accountant the ransacking of the
stockroom. She likewise confirmed that upon the instruction of
the municipal accountant, she reported the incident to the
Barili Police Station. Thereafter, Undang, together with the
police officers, went to the stockroom and they confirmed that
the said room was indeed ransacked. Finally, Undang reiterated
that she does not know whether a case has been filed in
connection with the ransacking of their stockroom.v'/?

)088 pp. 8-10, id
89 pp. 10-11, id
90 pp. 11-12, id
91 pp. 12-13, id
92 pp. 12-14, id
93 pp. 14-17, id
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On re-direct examination, Undang explained that the
pictures presented in Court were scanned and printed by her
from the file copies in their accounting office. She was the one
who typed the phrase "Certified True Copy," in the pictures and
she went to the office of the municipal treasurer and let him
sign the file copies.?"

On re-cross examination, Undang confirmed that she went
to the officeof their municipal treasurer, Gamaliel S. Riconalla,
so that the latter could sign the said pictures.v>

5. Police Officer (PO)2 Richard Cababat- 33 years old,
married, member of the PNPProvincial Public Safety Company,
Moalboal, Cebu.

P02 Cababat testified that prior to his assignment at the
Provincial Public Safety Company of the PNPin Moalboal, Cebu,
he was assigned as an investigator at the Barili Police Station.
His duties and responsibilities as an investigator at the Barili
Police Station were to respond to alarm and investigate reported
crimes and incidents.?''

On November 9, 2012, P02 Cababat was at the Barili
Police Station. A member of the accounting staff of the
Municipality of Barili named Hannah Marie Undang reported to
them about the purported ransacking of the municipal
accounting stockroom. Undang initially talked to the desk
officer on duty, P03 Heinie Aspera. After P03 Aspera relayed
the said information to them, P02 Cababat and PO1 Florentino
Cuadero, together with Undang and a staff from the accounting
office, immediately proceeded to the said place which is only
several meters away from the police station."?

When they reached the municipal accounting stockroom,
P02 Cababat observed that there were scattered documents
therein and the damaged decorative walling. Also, he observed
that the barangay treasurers and staff from the accounting
officewere present at the stockroom. They then conducted an
ocular inspection at the stockroom and interviewed people who
are possible witnesses and took photographs of the scene of the->
94 pp. 17-18, Id
95 pp. 18-19, id
96 p. 13, TSN, February 20, 2017
97 pp. 13-14, id
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incident. It was P02 Cababat who took the photographs. P02
Cababat then identified the pictures which are marked as the
prosecution's Exhibits "N" to "N-S"as the same pictures which
he took during their ocular inspection. He explained that he
used a digicam from their police station in taking the said
pictures.v"

After taking the said photographs, P02 Cababat returned
to their police station and entered the information they gathered
into their police blotter. Undang then asked for a printed copy
of the photographs he took. However, the police station had no
colored printer at that time. Thus, Undang asked for a soft copy
of the said photographs. P02 Cababat then asked for a
universal serial bus (USB)from Undang but the latter did not
have one at that time. P02 Cababat then went to the office of
Undang with the memory card of the digicam and the latter
copied the file of the photographs taken by him.v?

P02 Cababat then identified the Certification dated
November 9, 2012, issued by the Barili Police Station, stating
the facts gathered by him during the incident and which is
marked as the prosecution's Exhibit "M." According to P02
Cababat, until the time he left the Barili Police Station, no
witness came out to point at a possible suspect for the said
incident. 100

On cross-examination, P02 Cababat stated that the
municipal accounting stockroom is only around sixty (60) to
seventy (70)meters away from their police station. When asked
to estimate the location of the police station from where he is
seated at the courtroom, P02 Cababat pointed to the elevator of
the building which is approximately fifteen (15)meters from the
witness stand. According to P02 Cababat, the said distance is
three (3) times the distance of the stockroom from their police
station. The stockroom is within the compound of the
municipality and is located at the back portion of the municipal
hall building. There is likewise a gymnasium located at the back
beside the Public Attorney's Office.101

P02 Cababat reiterated that when he reached the
stockroom, there were already many people around like the

~98 pp. 14-17, id
99 pp. 17-18, id
lOO pp. 18-20, id
101 pp. 20-22, id
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accounting staff. However, he could no longer remember the
names of the said people. P02 Cababat confirmed that he
conducted an inspection of the stockroom and gathered
information for possible witness. However, he was not able to
interview any possible witness of the incident. Until he left the
Municipality of Barili, there was no suspect in the incident. At
the time he testified, P02 Cababat declared that he longer
followedup the case since he was already assigned to a different
unit. P02 Cababat reiterated that he went to the stockroom,
conducted an ocular inspection, took photographs, asked
possible witnesses of the incident and made a report that was
entered into the police blotter of the Barili Police Station.w-

6. Atty. Eduardo B. Kangleon - 56 years old, married,
Acting Director, Office of the Ombudsman for the Visayas in
Tacloban City.

Before Atty. Kangleon testified, the prosecution and the
defense counsel agreed to stipulate on the followingmatters:

1. That Atty. Eduardo B. Kangleon is a Graft
Investigation and Prosecution Officer III and concurrently, he
is the Acting Director at the Office of the Ombudsman
Tacloban Regional Satellite Office;

2. That Atty. Kangleon held the position of Graft
Investigation and Prosecution 11 from April 8, 2008 to March
2,2014 at the Officeof the Ombudsman-Visayas; and

3. That among his duties as Graft Investigation and
Prosecution Officer 11, Atty. Kangleon was tasked to conduct
preliminary investigations, prosecute cases before the regular
courts and administer oaths to affidavits duly filed before the
Office of the Ombudsman-Visayas.w-

Thereafter, Atty. Kangleon testified that he remembers
signing the counter-affidavit of the accused as a Graft
Investigation and Prosecution Officer 11in the OMB-Visayas. He
then identified the counter-affidavit of the accused which is
marked as the prosecution's Exhibit "F." He likewise identified
the signature of the accused appearing therein (Exhibit "F-1")
and his signature (Exhibit "F-2").'~

~
103 p. 6, TSN, October 9, 2017; please refer also to Order dated October 9, 2017, '6P~07, Vol. I, Record

'"' pp. 7-8,;d rfJ ~.
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On cross-examination, Atty. Kangleon testified that he
administers oath either to a complaint-affidavit or a counter-
affidavit. He explained that he was not the one who conducted
the preliminary investigation in this particular case. He was
assigned at the prosecution and he was available at the time the
accused appeared at their office and the latter requested that
his counter-affidavit be sworn to before him. Atty. Kangleon's
only participation was in administering the oath of the accused
in his counter-affidavit. 105

VERSION OF THE DEFENSE

The defense presented the following witnesses whose
testimonies are summarized below:

1. Aniceto Marinas - 56 years old, married, Government
Employee, Municipality of Birili, Cebu.

Aniceto Marinas identified and confirmed his Judicial
Affidavit dated February 6, 2018,106which served as his direct
testimony and which is marked as the accused's Exhibit 8.107

In his Judicial Affidavit, Marinas testified that the accused
is his brother, who is accused of nepotism for purportedly
appointing/ designating him as "Human Resource Management
Officer (HRMO)of the Municipal Government of Barili." Marinas
confirmed that he indeed assumed the said position and that
he was the incumbent Administrative Assistant II (ofBarili) even
during the term of former Mayor Robert V. Alquisola. He then
identified his Appointment dated March 16,2005, and which is
marked as the accused's Exhibit 2.108

During the time of Mayor Alquisola, Marinas held the
position of Administrative Assistant II for only a month (March
to April 2005) because the former died in office.During the time
of Mayor Alquisola, he was also assigned to concurrently
perform the functions of an HRMO. As an HRMO, Marinas
performed the duties of a personnel officer and he assisted in

~

~

105 pp. 9-10, id
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coordinating all the works of their local officials. To prove this,
Marinas identified his Position Description Form, which is
marked as the accused's Exhibit 3. According to Marinas,
during the term of former Mayor Alquisola, there was no
plantilla item for an HRMO.Because of this, the HR functions
are performed by the Office of the Mayor. The mayor, in turn,
designates or assigns somebody from his staff. He then
identified the Plantilla of Personnel for the year 2016 of the
Municipality of Barili, which is marked as the accused's Exhibit
4.109

Marinas explained that he did not receive any additional
salary or remuneration when he performed the functions of an
HRMOduring the time of MayorAlquisola. His salary only came
from his original position and he did not receive representation
and transportation allowance (RATA).He served at the pleasure
of the local executive.I '?

The accused assumed the position of mayor of the
Municipality of Barili after he won the elections in 2007. After
the accused was elected as mayor in 2007, Marinas continued
to function as Administrative Assistant to the Mayor's Office.
His status as Administrative Assistant is permanent and a
change in administration cannot alter that. Upon his brother's
assumption as mayor, Marinas continued to function as an
HRMOpursuant to his Special Assignment. He then identified
the said special assignment which is marked as the accused's
Exhibit 1. Marinas stated that it was because of his previous
experience with Mayor Alquisola, coupled with the fact that
there is no permanent position for HRMOin their municipality,
that the accused allowed him to hold the said position. Marinas
continued to perform additional duties as HRMObut he did not
receive any additional salary for such during the time that the
accused was the mayor of their municipality. To prove this,
Marinas identified the Municipal Payroll of Barili from 2005 up
to 2015, which is marked as the accused's Exhibit 7, and
series. 1l 1

During the nine (9)years that the accused was the mayor
of the Municipality of Barili, there were five (5) designated
HRMOs who took turns in performing such duties. These are

C7
109 pp. 3-5, id; pp. 397-399, id
110 p. 5, id; p. 399, id
III pp. 5-7, id; pp. 399-401, id
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Marinas, Ritchel Montemayor, Teresita Alquisola, Salome
Merelos and Alma Tigley.U?

On cross-examination, Marinas reiterated that the
accused is his brother who is now the vice-mayor of their place.
The accused was first elected in 2007 and served as mayor for
three (3) terms until 2016. The accused was the mayor in July
2007.113

Marinas then identified the signature of the accused
appearing on his Special Assignment, which is marked as the
accused's Exhibit 1 and as the prosecution's Exhibit "D." He
likewise confirmed that he received the original copy of the said
document. He then read the contents of the said special
assignmen t and confirmed that the tasks stated therein were
assigned to him by the accused. Marinas likewise confirmed
that he enjoyed a level of trust and confidence from the accused
being the latter's brother and that this is one of the reasons why
he was assigned those work.U+

2. Hannah Mane A. Undang- 38 years old, married,
Administrative AideVI,Municipality of Barili, Cebu.

During the hearing on August 20,2018, Undang identified
and confirmed her Judicial Affidauit.u> which served as her
direct testimony in this case. 116

Based on the said Judicial Affidavit, Undang received a
subpoena duces tecum from the Court which required her to
bring the payrolls of the Municipality of Barili from 2005 to
2015. Said records are kept in the accounting office. Undang
then identified the said payrolls covering the period January
2005 to December 2008, which are marked as the accused
Exhibit 7 and series. Undang stated that she checked the
contents of the said payrolls and that she confirmed that the
name of Aniceto Marinas, and his position as Administrative
Assistant, appears therein.l~

112 p. 7, Id; p. 401, id
113 pp. 6-7, TSN, February 21, 2018
114 pp. 7-10, id
115 p. 494, VD\. I, Record
116 p. 10, TSN, August 20, 2018
117 pp. 2-3,fudicialAifidavit ofUndang; pp. 495-496, VD\. I, Record
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During the continuation of the hearing on September 26,
2018, the defense counsel offered the following matters for
stipulation of the prosecution:

1. The position of Undang as Administrative Aide VI of
the Accounting Office of the Municipality of Barili, Cebu City
since April 1, 2009 up to the present;

2. Undang received a subpoena duces tecum ad
testificantdum issued by the Honorable Court;

3. Undang brought with her copies of the municipal
payroll of the Local Government Unit, Barili, Cebu City, for
the period 2005 to 2015 which are kept in the Accounting
Office marked as Exhibit 7 series for the defense.t tf

The prosecution admitted the said matters with the
following qualifications:

1. That the payrolls attached to the Judicial Affidavit
cover only the period until July 2005;

2. That for the 2006 payrolls, the same do not cover the
month of September 2006;

3. That for the 2007 payrolls, the month of December is
not included;

4. That for the 2008 payrolls, the month of September
only covers until September 15,2008 and the name ofAniceto
Marinas is not included therein; and

5. That Undang is not one of the signatories in the
payrolls attached to her Judicial Affidavit but merely certified
the copies of the payroll submitted.U?

The aforesaid stipulations were admitted by the counsel
for the accused.F?

After the said stipulations, Undang identified her Judicial
Affidavit dated August 20,20180//

118 p. 14, TSN, September 26, 2018
119 pp. 14-15, id
120 p. 15, id
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THE RULING OF THE COURT

The accused is charged with the crime of nepotism which
is defined under Section 59, Chapter 8, Subtitle A, Title I, Book
V of the Administrative Code of 1987, to wit:

SECTION59. Nepotism.-(l) All appointments in the
national, provincial, city and municipal governments or in any
branch or instrumentality thereof, including government-
owned or controlled corporations, made in favor of a relative
of the appointing or recommending authority, or of the
chief of the bureau or office, or of the persons exercising
immediate supervision over him, are hereby prohibited.

As used in this Section, the word "relative"and members
of the family referred to are those related within the third
degree either of consanguinity or of affinity. 122

(2) The following are exempted from the operation of the
rules on nepotism: [a] persons employed in a confidential
capacity, [b] teachers, [cl physicians, and [d]members of the
Armed Forces of the Philippines: Provided, however, That in
each particular instance full report of such appointment shall
be made to the Commission.

The restriction mentioned in subsection (1) shall not be
applicable to the case of a member of any family who, after his
or her appointment to any position in an office or bureau,
contracts marriage with someone in the same office or bureau,
in which event the employment or retention therein of both
husband and wife may be allowed.

(3) In order to give immediate effect to these provisions,
cases of previous appointments which are in contravention
hereof shall be corrected by transfer, and pending such
transfer, no promotion or salary increase shall be allowed in
favor of the relative or relatives who were appointed in violation
of these provisions.

On the other hand, Section 67, Chapter 10, Subtitle A, Title
I, Book V of E.O. No. 292, as 'amended, reads:

SECTION 67. Penal Provision.-Whoever makes any
appointment or employs any person in violation of any
provision of this Title or the rules made thereunder or

122 Emphasis supplied
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whoever commits fraud, deceit or intentional misrepresentation
of material facts concerning other civil service matters, or
whoever violates, refuses or neglects to comply with any of such
provisions or rules, shall upon conviction be punished by a
fine not exceeding one thousand pesos or by imprisonment
not exceeding six (6) months, or both such fine and
imprisonment in the discretion of the court.123

In Civil Service Commission vs. Cortes,124 the Supreme
Court defined nepotism as an appointment issued in favor of a
relative within the third civil degree of consanguinity or
affinity of any of the following: (1) appointing authority; (2)
recommending authority; (3) chief of the bureau or office; and
(4)person exercising immediate supervision over the appointee.
By way of exception, the following shall not be covered by the
prohibition: (1)persons employed in a confidential capacity; (2)
teachers; (3)physicians; and (4)members of the Armed Forces
of the Philippines.

Here, there is no question that at the time material to this
case, the accused was the appointing authority in the
Municipality of Barili, Cebu being then the mayor thereof.
Section 444 (b) (v)of the Local Government Code reads:

SECTION. 444. The Chief Executive: Powers, Duties,
Functions and Compensation. - (a)The municipal mayor, as the
chief executive of the municipal government, shall exercise
such powers and perform such duties and functions as
provided by this Code and other laws.

(b) For efficient, effective and economical governance the
purpose ofwhich is the general welfare of the municipality and
its inhabitants pursuant to section 16 of this Code, the
municipal mayor shall:

xxx

123 Emphasis supplied
124723 SeRA 609 (2014)

(v) Appoint all officials and employees whose
salaries and wages are wholly or mainly paid out of
municipal funds and whose appointments are not
otherwise provided for in this Code, as well as those
he may authorized by law to appo~

.;;
4
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Also, the fact that the accused is related to Aniceto P.
Marinas within the third degree of consanguinity is likewise
established. To be sure, the parties themselves stipulated
during the initial presentation of the prosecution's evidence that
the accused and Aniceto P. Marinas are brothera.P"

Finally, the position ofHRMOor Personnel Officerto which
the accused purportedly designated his brother Aniceto P.
Marinas is not among the positions exempted from the
operation of the prohibition on nepotism, i.e., (1) persons
employed in a confidential capacity; (2)teachers; (3)physicians;
and (4)members of the Armed Forces of the Philippines.

Thus, the only issue left for determination is whether the
designation/ appointment issued by the accused to his brother
Aniceto constituted nepotism as defined and penalized under
the law.

In this case, it is the theory of the prosecution that the
accused committed the crime of nepotism which is penalized
under the Administrative Code of 1987, when he "appoint[ed] or
designate[ed] his own brother, ANICETOP. MARINAS,a person
related to him within the second degree of consanguinity, as
Human Resource Management Officer of the Municipal
Government of Barili, an appointment or designation made in
favor of a relative of the appointing authority related within the
third degree of consanguinity under the prohibition against
nepotism in section 59, Chapter 8, Subtitle A,Title 1, BookVof
Executive Order No. 292."126

To prove that the accused committed the crime of
nepotism, the prosecution offered in evidence a copy of the
Memorandum Order dated July 2, 2007, which was issued by
the accused as the then mayor of the Municipality of Barili,
Cebu to his brother Aniceto. The full text of the said
memorandum order is hereunder reproduced for easy reference:

~

admitted that the accused is his brother (p. 396, Vol. I, Record).
126 Information dated February 18, 2016; pp. 1-2, Vo\. I, Record
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MEMORANDUM ORDER

To: Mr. Aniceto P. Marinas

From: The Office of the Mayor

Subject: Special Assignment

In view of the acknowledged background of previous
experiences, competence and fitness to the job, and the level of trust
and confidence you enjoyed from this office, you are hereby advised
to take on special functions, duties and responsibilities with the
support of this office, to wit:

a. Develop plans and strategies on management
and programs and projects.
b. Assist in coordinating the work of all the officials
of the LGU.
c. Perform the duties of Personnel Officer and
establish and maintain a sound personnel
proqrarn."?
d. Conduct a continuing organizational
development program of the LGU.
e. Coordinate all events in the LGU.
f. Brief the Mayor in coordination with Department
Heads on all matters relative to the management of and
administration of the LGU.

xxx

This order shall take effect immediately.

Please be guided accordingly.

Barili, Cebu
July 2,2007

(signed)
Teresito P. Marinas, MD
Municipal Mayor128

The prosecution, however, failed to present the original
copy of the said memorandum order. The rule in our jurisdiction
is that when the subject of the inquiry is the contents of a
document, no evidence shall be admissible other than the
original document itself. ~

127 Emphasis supplied . It
128 Exhibit "D"
,~ Section 3. Role 130 of me Rules of Coon reads: ~
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At any rate, the accused offered the same memorandum
order as his evidence, specifically as his Exhibit 1, to prove that
"Aniceto Marinas' function as HRMO was by way of special
assignment as continuation of his added function when he was
designated by the former Mayor." 130

In Chua vs. Court of Appeals.v» the Supreme Court
categorically declared that there is no need for proof of
execution and authenticity with respect to documents the
genuineness and due execution of which are admitted by
the adverse party. These admissions may be found in the
pleadings of the parties or in the case of an actionable
document which may arise from the failure of the adverse party
to specifically deny under oath the genuineness and due
execution of the document in his pleading. 132

Thus, conformably with the aforesaid teachings of the
Supreme Court, the Court admitted the Memorandum Order
dated July 2, 2007, which is marked and offered as the
prosecution's Exhibit "D."

The Court notes that the positions ofHRMOand Personnel
Officer are used interchangeably by the prosecution, the same
position where the accused allegedly designated his brother
Aniceto. To prove its case against the accused, the prosecution
presented a Certification dated July 16, 2016,133 issued by Maria
Alma D. Tigley, HRMO-Designate of the Municipality of Barili,
Cebu, which the latter identified when she testified in Court on
September 5,2016.134 This certification was offered in evidence
to prove, among others, that "despite the fact that there are no
plantilla positions for HRMO/ Personnel Office in the Municipality
of Cebu (sic), (the functions of said officer has been performed-=

iD
Section 3. Original document must be produced; exceptions. - When the subject of inquiry is the
contents of a document, no evidence shall be admissible other than the original document
itself, except in the following cases:
(a) When the original has been lost or destroyed, or cannot be produced in court, without bad
faith on the part of the offeror;
(b) When the original is in the custody or under the control of the party against whom the
evidence is offered, and the latter fails to produce it after reasonable notice;
(c) When the original consists of numerous accounts or other documents which cannot be
examined in court without great loss of time and the fact sought to be established from them
is only the general result of the whole; and
(d) When the original is a public record in the custody of a public officer or is recorded in a
public office.

Iv

130 p. 1, Accused's Formal Offer of Evidence dated October 10, 2018; p. 17, Vol. n, Record
III 206 SCRA 339 (1992)
\32 Id, at p. 346
\33 Exhibit "I"
\34 p. 15, TSN, September 5, 2016
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part-time by a succession of designated personnel on concurrent
basis."'135 For better appreciation, the pertinent portions of the
said certification read:

This is to certify further that the Municipality of Barili,
Cebu has never created a plantilla item for Human Resource
Management Officer ever since until this date and has never
been reflected in its Plantilla of Personnel. The functions of
said officer has been performed part-time by a succession of
designated personnel on concurrent capacities. Such officers
received no additional pay from the government and serve at
the pleasure of the Local Chief Executive. 136

Plainly, there is no existing position of HRMO/Personnel
Officer in the plantilla of the Municipality of Barili, Cebu. The
functions of the said officerhave been performed part-time by a
succession of designated personnel on concurrent capacities.
According to the prosecution, the accused designated his
brother Aniceto as HRM0 to perform the functions of the said
office and which designation became the basis of his present
indictment.

It is worthy to note, however, that the brother of the
accused, Aniceto P. Marinas, was appointed to the position of
Administrative Assistant, in a permanent capacity, on March
16, 2005, by the former mayor of the Municipality of Barili,
Cebu, i.e., Mayor Robert V. Alquizola. This is evidenced by
Aniceto's Appointment/Oath of Office dated March 16, 2005,
which was marked and offered in evidence by the prosecution
as its Exhibit "C." The accused became mayor of the
Municipality of Barili, Cebu only on July 1, 2007.137

As an administrative assistant, Aniceto P. Marinas has the
followingduties and responsibilities:

Percent of Duties
Working

Time
20% 1. Responsible for the office administration of the officeof

the Mavor.

135 p. 8, Prosecution's Formal Offir rifEvidence; p. 319, Vol. I, Record
136 Exhibit "I" and Exhibit 5
137 Exhibit "H" and Exhibit 8

c'7

)14
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20% 2. Supervises the flow of functions of personnel at the
office of the (not indicated in the Position Description
Form)

50% 3. Perform the duties and functions of the HRMO.
10% 4. Coordinate closely in all events spearheaded by the

LGU.

The above-enumerated duties and responsibilities appear
in the Position Description Form (PDF) (CSC Form No. 1) which
was signed by then Mayor Alquiozola and Aniceto P. Marinas on
March 16, 2005. The certified photocopy of the said PDF of
Aniceto P. Marinas was marked as the accused's Exhibit 3,138

and was identified by prosecution witness Maria Alma D. Tigley
when she testified in Court on September 5, 2016.139

Thus, based on the evidence, fifty percent (50%) of the
duties and responsibilities of Aniceto P. Marinas as an
Administrative Assistant pertains to the performance of the
duties and responsibilities of an HRMO. Logically, the accused
could not have "appointedf designated" his brother, Aniceto, to
the position of HRMO considering that the performance of the
duties and responsibilities thereof is already included in his
duties and responsibilities as the administrative assistant of the
Municipality of Barili, Cebu.

It is true that the accused issued Memorandum Order
dated July 2, 2007 (Exhibit "D"), where he gave his brother
Aniceto a "special assignment" to perform, among other
functions, the "duties of la] Personnel Officer xxx." However, as
stated above, the duties and responsibilities of Aniceto P.
Marinas as an administrative assistant actually includes the
performance of the duties of an HRMOfPersonnel Officer. Thus,
the issuance by the accused of the said "special assignment" to
his brother was a surplusage because it did not confer upon
him additional duties and responsibilities apart from those
already included in his position as administrative assistant.

In Cortes, the Supreme Court explained that the purpose
of the rule against nepotism is to take out the discretion of
the appointing and recommending authority on the matter
of appointing or recommending for appointment a relative.
The rule insures the objectivity of the appointing 'or

~

}'1
138 p. 403, Vol. 1, Record
139 pp. 31-32, TSN, September 5, 2016
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recommending official by preventing that objectivity from being
in fact tested. 140

To be sure, the accused did not exercise any "nepotic"
discretion when he issued a special assignment to his brother
to perform the duties of an HRMOjPersonnel Officer. To
reiterate, his brother Aniceto was appointed to the position of
administrative assistant by the accused's predecessor. The
duties and responsibilities of an administrative assistant
already include the duties and responsibilities of an
HRMOjPersonnel Officer, hence, the issuance of the said
special assignment did not amount to nepotism.

In every criminal case, the accused is entitled to acquittal
unless his guilt is shown beyond reasonable doubt. Proof
beyond reasonable doubt does not mean such a degree of proof
as, excluding possibility of error, produces absolute certainty.
Only moral certainty is required, or that degree of proof which
produces conviction in an unprejudiced mind.t+'

Here, the Court finds that the prosecution has failed to
establish the guilt of the accused beyond reasonable doubt.

WHEREFORE, accused Teresito P. Marinas is
ACQUITTED of the crime of Nepotism, defined under Section
59, Chapter 8, Subtitle A, Title I, Book V of E.O. No. 292,
otherwise known as the Administrative Code of 1987, for failure
of the prosecution to prove his guilt beyond reasonable doubt.

The Hold Departure Order dated March 22, 2016 issued
against the accused is hereby LIFTED.

Furnish a copy of this Decision to the Bureau of
Immigration.

SO ORDERED.

~o;w~AJE-"FANGJ
Presiding Justice

Chairperson

140 Civil Service Commission vs. Cartes, supra; citing Debulgado v. Civil Service Commission, 237 SCRA
184 (1994)
141 People v. Claroy Mahinay, G.R. No. 199894, April 5,2017, citing Section 2, Rule 133 of the Rules of Court.

:;
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WE CONCUR:

o R. FERNANDEZ~
te Justice

ATTESTATION

I attest that the conclusions in the above Decision were
reached in consultation before the case was assigned to the
writer of the opinion of the Court's Division.

CERTIFICATION

Pursuant to Article VIII, Section 13 of the Constitution,
and the Division Chairperson's Attestation, it is hereby certified
that the conclusions in the above Decision were reached in
consultation before the case was assigned to the writer of the
opinion of the Court's Division.

~AR~~ ~tice


